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might be gathered, if the supply were large enough, might be far in 
excess of the needs of the "dominant" tenement, and still its owner, 
under the language of the clause being considered, would be entitled 
to it. 13 The conclusion of the majority opinion that this was a profit 
a prendre in gross seems, therefore, to be correct. 

Albert J. Harno. 
University of Kansas, Law School. 



NOTED IN PASSING 

Equity, says Maitland at the outset of his Lectures, is the system of 
rules that was administered in a certain court thirty years ago. It 
was already clear to him that the two systems must ultimately merge. 
And since he wrote, the coalescence, — or rather the gradual molding 
of the common law to fit the equitable fashion, — has gone on apace, 
and still goes on. Witness People v. Hanley (1919, N. Y.) 123 N. E. 
663. There one F had fraudulently induced a broker to loan money 
on forged stock certificates. The broker turned his check over to his 
bank, which in turn created a deposit credit for F in a New York bank. 
The accused, a lady whose acquaintance with F "had ripened into 
relations which it is unnecessary to state," knew all the facts; she 
received money drawn by F from this account, and was indicted and 
convicted under the New York statute, for receiving stolen property. 
It was pointed out in these pages 1 in a review of the same case in the 
Appellate Division, that a conviction could be sustained only if the 
property received was stolen. But here the thing obtained under 
false pretences — stolen, under the statute — was at best a bank credit ; 
of the proceeds of that credit F would normally be held merely a 
constructive trustee; conviction would thus turn upon whether mis- 
appropriation by such a trustee was covered by a statute making lar- 
ceny cover misappropriation by "trustees of any description." But the 
Court of Appeals was not troubled by such technicalities. 

"In criminal as well as civil cases the law looks to substance, not to 
form. . . . Where money is obtained from another by fraud and 
felony, 2 the wrongdoer obtains no title, and the owner may reclaim 
it. . . . If such money be deposited in a bank, it still remains the 
money of the owner, the bank being a mere depository and ... the 
owner can compel the bank to restore it to him. . . . This credit," 
as between F and the defrauded broker, "belonged to the latter. It 



13 It is interesting to note that the grantee was under no duty to the grantor 
to quarry, and if he did not this would have rendered the reservation of no 
beneficial effect. 

1 (1919) 28 Yale Law Journal. 704. 

'F had been extradited to Pennsylvania and convicted of forgery; under the 
ruling in the principal case it would seem as if he might equally well have been 
held for larceny. 
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was a stolen credit, and money drawn from the trust company by 
reason of it was stolen money." 8 

There is no question of the wisdom of the conclusion ; the criminal law 
should reach far enough to hold the lady defendant. But the reasoning 
discloses a view of the civil relations of the parties which is full of 
interest in its implications. Money obtained by felony is "the money 
of the owners" when in the def rauder's hands ; so is the bank-credit 
for which the defrauder exchanges it by depositing in a bank; so is 
the wholly different money withdrawn from the account. Is, then, 
the "owner's" right to recover the bank credit vindicable at law? Is 
the old-time constructive trustee growing into a mere bailee with power 
to sell ? Is the court's statement intended to apply to money only ; is 
the application to a bank credit based on a momentary misapprehension : 
that a bank is a bailee of deposited money ? Or does it extend to the 
proceeds of stolen money generally? Could an automobile purchased 
with such money be replevied, at law? 



This matter of larceny has received too little attention, particularly 
in the education of our youth. When small boys in the gray dawning 
of the day sally forth apple-"hunting" into Neighbor Hodge's orchard, 
they play safe; they pocket only fallen apples. Who is to save the 
youngsters from the constable? We lawyers should teach them not 
to steal : "Pick your apples off the trees, lad ; that's not laTceny !" 4 
One lawyer indeed would have extended this happy rule to free the 
apple-picker even from civil liability. His client had picked ten bush- 
els off boughs which overhung his land. He was sued for conversion 
in Mills v. Brooker (1919, K. B.) 121 L. T. Rep. 254. Of course he 
was held ; the overhanging boughs were a nuisance ; he had the privi- 
lege of abating it by severing them; but that did not mean that 
boughs or apples became his when severed. 



Two recent cases suggest an explanation of the "attractive nuisance" 
doctrine which goes some distance toward making its results more 
intelligible. 5 In Davis v. Malvern Light & Power Co. (1919, Iowa) 
173 N. W. 262, a child had climbed a well-barbed wire fence around 
a pole, touched the live wire borne by the pole, and been killed. The 
court upheld the direction of a verdict for the defendant ; resting its 
conclusion on a ground which will find approval everywhere: that a 
barbed wire fence did not constitute an attractive nuisance. In Opelt 

' Italics the editor's. 

'Bartlett v. Brown (1859) 6 R. I. 37; for the extent of the common law rule 
and the extent of statutory change, see 25 Cyc. 16; 49 L. R. A. (N. S.) 967 and 
970. 

•The doctrine is discussed (1915) 25 Yale Law Journal, 84. 
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v. Al G. Barnes Co. (1919, Calif. App.) 183 Pac. 241, a ten year old 
boy at the circus, in order to dodge the crowd and see the leopard, 
had slipped inside the guard-rope round the cage. He was struck by 
the beast, and injured. The court, with "grave concern," weighing — 
and properly — all the excitement of circus day, yet did not feel that it 
could properly reject the trial court's finding that the boy had know- 
ingly, without excuse, come within reach of an animal he knew to be 
dangerous. The reasoning followed wholly the rules on dangerous 
instrumentalities and on assumption of risk. Now it is submitted that 
examination and study of the two cases will show the problems 
involved to be identical. Each time that an instrumentality is held to 
fall within the attractive nuisance doctrine, the holding amounts at 
bottom to a determination that, as to the child concerned, that instru- 
mentality was a "dangerous" one, which the owner maintained or 
operated at his peril ; and the holding further amounts, as regards 
that child, to a negation in advance of assumption of risk. The 
attractive nuisance doctrine, for all its fiction-obscurities, is driving 
at a truth : that things may, in fact, be perilous for children which are 
not for adults; and that the measure of "assumption" of risk which 
operates in law to defeat recovery should not be the same for small boys 
and for men — even on circus day. But it is submitted that the Cali- 
fornia court's mode of attack must in the long run lead to sounder 
determinations, their eyes being open to the policy involved. 



There are many questions of policy with regard to children which 
law-makers have found it difficult to settle. It is children and the 
problem of them, rather than the weird legal intricacies involved, 
which fill the questions of divorce law with perplexity. The troubles 
of an ex parte divorce decree in securing recognition outside the state 
where rendered have already found discussion in the Journal. 6 But 
it remained for a strong dictum in Cox v. Cox (1919, Tex. Civ. App.) 
to put a similar twist on the doctrine of res judicata, in such cases, 
even though both parties appear to have been before the court which 
rendered the prior decree. By that decree the Mississippi court granted 
the father divorce and awarded him control and custody of the infant 
children. The mother seems to have succeeded in taking the latter 
with her into Texas ; the father petitioned in that state for a writ of 
habeas corpus to obtain their custody. But no, said the court: the 
prior judgment may conclusively establish that the father was the 
proper person to have had care and control of the children at the date 
of that judgment's rendition — but that leaves it fully open to us to 
inquire anew as to who is the proper person now. 



' (1913) 23 Yale Law Journal, 88; (1917) 27 ibid. 117, 120; (1919) 28 ibid. 
821. 
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The question of children, too, was one great consideration at the 
base of an interesting extension of the law of annulment in Davis v. 
Davis (1919, N. J. Ch.) 106 Atl. 644. The defendant had before 
marriage and for six months thereafter concealed from his wife that 
he was affected with "hereditary chronic tuberculosis." On discovery 
of the facts she ceased to live with him. The court stressed the fact 
that not only the wife, but any children, would be subjected to a con- 
tinuous danger of infection which made the husband's fraud good 
ground for annulment. The decision is a sound extension, in the light 
of modern conditions, of the law on venereal disease; and in refusing 
to allow six months cohabitation to weigh against the decree, it is a 
sound extension of the one other case on tuberculosis, Sobol v. Sobol,'' 
in which case the fraud was discovered after the first few days. Even 
so, however, we are unable to concur with the court in one suggestion 
it appears to make : in the main the rule of caveat emptor does seem 
to us decidedly to apply to the taking of a husband. 



There is a pretty illustration of what one might call caveat contractor 
in International Ry. v. Public Service Commission (1919, N. Y.) 124 
N. E. 123. A contract between the street railway company and the 
City of Buffalo arranged for five cent fares and abolition of transfer 
charges, but with a proviso that nothing therein should be "construed 
to prevent the Legislature from regulating the fares." That was in 
1892. It is hard to believe that that proviso envisaged anything but 
regulation downwards. But as indicated by Cardozo, J., "there is 
nothing to show, and we have no right to assume" that it "was for 
the benefit of one of the parties to the exclusion of the other." So 
the Public Service Commission was held to have power to put the 
charges up. 



Thus the consumer pays. But there is little reason why he should 
not pay the fair cost of what he gets. That fact, and others, were 
brought into sharp relief in Arizona Copper Co. v. Hammer (1919) 
39 Sup. Ct. 553, in opinions as clear-sighted and cogent as have been 
handed down by any court in many a long day. The question involved 
was the constitutionality of the Arizona Employers' Liability Act. 
That Act imposes on employers in enumerated "hazardous" employ- 
ments — including all manufacturing — without regard to "fault," a 
liability in compensatory damages for any accidental personal injury 
or death due to a condition of the occupation, where the employee's 
own negligence is not the cause of the injury or death. This is in 
addition to a Compensation Act with a regulated scale of compensation, 
and to a common law liability with the fellow servant defense abolished, 



7 (1914, N. Y. Sup. Ct.) 88 Misc. 277, 150 N. Y. Supp. 248. 
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and those of assumption of risk and contributory negligence made 
questions solely for the jury. The continuance of this common law 
liability — increased rather than reduced, — the allowance of "unlimited" 
damages, compensating for pain and disfigurement as well as for out 
of pocket expense and loss of earning power, and the imposition of 
the burden on employers qua employers, were the chief points of attack. 

Justice Pitney wrote for the majority: That the employer can take 
this liability into account in fixing wages, and can increase the cost of 
his product to cover it, makes out a rational basis for discrimination. 
And the placing wholly on the employer of the financial risk of injury 
through conditions of the industry is no more unreasonable than the 
rule of the common law which placed it wholly on the employee. "The 
act adds no new burden of cost to industry, although it does bring to 
light a burden that previously existed, but perhaps was unrecognized, 
by requiring that its cost be taken into the reckoning." 8 And if the 
state has an interest in the prevention of pauperism, it has an interest 
in the redistribution of this risk. 9 The "danger" of extension of the 
Act to "non-hazardous" industries is inconsequential: only the losses 
inherent in the business as conducted are to be compensated. 

And Justice Holmes, concurring: 

"If a business is unsuccessful it means that the public does not care 
enough for it to make it pay. If it is successful the public pays its 
expenses and something more. It is reasonable that the public should 
pay the whole cost of producing what it wants and a part of that cost 
is the pain and mutilation incident to production. By throwing the 
loss upon the employer in the first instance we throw it upon the public 
[but only those who consume the particular goods burdened] in the 
long run and that is just." 

It seems clear that we have but three courses of action open as 
regards an injured workman, assuming him to lack the means of 
future self-support. We can let him starve or subsist on private 
charity; we can throw his support upon the tax-payer; or we can 
add the cost of his support (as, in the economic jargon, an element of 
depreciation in one necessary instrument of production) to the cost of 
the goods produced, to all who buy and use those goods. As between 
workman, tax-payer, and consumer, it is submitted that the consumer 
is the man to pay. The only criterion we have of the value of any 
industry is: whether there are people who desire its product enough 



8 Italics the editor's. 

" On this question of prevention of pauperism bear also Justice Pitney's obser- 
vation (p. 558) that even proper allowance for the employee's risk in the rate 
of his wages does not in fact lead to his saving out money for the day of disaster ; 
and Justice Holmes' remark (p. 567) that there is no more certain way to secure 
attention to employees' safety than by making the employer pay for accidents. 
Whether the full paternalistic implication of Justice Pitney's proposition is 
desirable, remains at least a question. 
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to pay what that product costs. How can our industries measure 
themselves against each other, until all the costs of production are 
"brought to light" and "reckoned in"? 

It is eminently satisfactory that so important a case should have been 
determined with clear vision of its bearing. Justice McReynolds 
(dissenting) remarked pointedly that 

"the restrictions [on liberty of contract] imposed by the act of 
Congress, struck down in the Adair Case, by the Kansas statute, 
declared invalid in the Coppage Case, and by the Arizona statute, held 
inoperative in the Truax Case, viewed as practical matters seem rather 
trivial in comparison with the burden laid on employers by the statute 
before us." 

And Justice McKenna puts the issue with equal clarity : 

"There is, I think, menace in the present judgment to all rights, 
subjecting them unreservedly to conceptions of public policy." 10 

But one who believes rights to be the rules of the game of life, meas- 
ured by laws and by institutions and in no other way, and who believes 
ultimate conceptions of public policy to be their sole basis of existence, 
can but be thankful that in the principal case both sides were so clearly 
argued, and that, after the argument, that view prevailed which did 
prevail. 



There was similar cleancut discussion in a recent New York case. 11 
The question there was : what is the meaning of the term "business" ; 
and more specifically, was Mrs. Hetty Green doing business within 
the meaning of the New York Tax Law (sec. 220, subd. 2) when 
she was personally investing and reinvesting her own money? Sur- 
rogate Fowler for the second time holds that she was not, in spite of a 
reversal of his first decision by the Appellate Division. 12 He appears 
to believe that the reversal was partly due to the upper court's ideas 
as to "economic matters and matters purely of public policy," and that a 
court should never "resort to political, or economic theories, always 
transitory" in order to define such a word as "business" which standing 
alone has no established legal meaning. We submit, however, that 
these are very proper sources for determining a question of statutory 



10 It is more difficult to agree with Justice McKenna's views on economics: 
that the employer takes all the risks of the adventure, for instance; the objection 
to the statute in question was that it threw upon him a risk he had not previously 
taken. So with some of the views expressed on law, as: that "government 
cannot afford to infringe. ... a right of anybody upon money considerations 
or for ease in the exercise of its faculties." On the conception of "rights" here 
involved see Keller, Law in Evolution, (1919) 28 Yale Law Journal, 769. 

11 In re Estate of Hetty R. Green (1919, N. Y. Surr.) 62 N. Y. L. J. 261. 

12 In re Green (1918, N. Y.) 184 App. Div. 376, 171 N. Y. Supp. 494- 



228 YALE LAW JOURNAL 

construction, while at the same time approving the Surrogate's resort 
to etymology and the Roman law in his search for a definition. He 
rightly says : "To ascertain the meaning of words we must not hesitate 
to resort to any source of information, even that furnished by intel- 
ligent pedantry." In replying to the upper court the Surrogate does 
not disdain to appeal to "public policy" himself. "In democratic 
republics, with universal suffrage, the growing danger of injustice 
is not to the poor, but to people of property. 13 We should remember 
that other great states have failed in the past when the country 
swarmed with a consuming hierarchy of extortion, and the receivers 
of taxes outnumbered the taxed, who were destroyed under forms of 
law." This sounds, in these bolshevistic days, somewhat like the 
capitalist's swan song, having for tired ears some of its fabled 
sweetness. 



13 Cf. the recent report of the Carnegie Foundation on Justice and the Poor. 



